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This draft article explores and criticizes the doctrine of nominative fair use.  This draft 
article explores and criticizes the doctrine of nominative fair use.  Nominative fair use 
was ostensibly invented as a means of protecting defendants in trademark infringement 
lawsuits from liability in order to preserve their rights to free speech.  However, in short 
order, it morphed into a test whereby plaintiffs were no longer required to carry the 
burden of proving infringement.  After the Supreme Court corrected the Ninth Circuit's 
errant doctrine, the plaintiff's burden of proving confusion in that circuit was replaced 
with the substitute burden of disproving the defendant's "nominative fair use."  Yet the 
resulting test is still a doctrinal mess, blending concepts of copyright with trademark law 
and working to suppress free speech in the marketplace.  Ideally, "nominative fair use" 
would be scrapped and replaced with a doctrine of "non-trademark use," which would fit 
better with trademark theory and would more effectively protect rights of free speech.  

 


